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Abstract 

In international trade the essence of the sale of goods is mainly based upon the legal control over the goods 

within the whole transit. An absence of such control may lead to a range of disputes caused by legal mistakes made 

by parties of the contract. To this point, such kind of control may be realized through specific legal documents. 

However, the process of drafting legal documents should be the integral part of or at be in the compliance with the 

legal intentions that parties pursue.  

The primary objective of the following study is based upon the indication of major functions of the interpre-

tative ratios, aspects and angles under the legal control over the goods within the whole transit where the standards 

exist with no standards for that interpretational space of each statement under the contract law has its roots and 

developing edges for subjectivism and objectivism depending on what is prioritized to be evaluated. The evalua-

tion of any statement shall exclude the ambiguity first. But the complexity lies in that such exclusion may be hard 

to apply into the intentions and motives of parties concluding the contract.  
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Contra Proferentem in Contracts and Equiva-

lent Documents  

“There are many substantive rules which are not 

supposed to enforce the parties’ intentions, actual or 

hypothetical, rather they set limits to freedom of con-

tract. Similarly, while contract interpretation has the 

parties’ bargain at least as its ultimate goal, in some 

cases the purpose of contract interpretation is not to find 

and give effect to the intentions of the parties but to 

achieve other goals.” [8] 

This is where the narrow concept gives asymmet-

ric polarization in a broader sense of the doctrine.  

Trade among various nations and the essential link 

between the concept of “trade” and one of “economic 

growth” are not novel developments.  

Harmonisation of international commerce has, to 

some extent, been achieved through various interna-

tional conventions, adoption of international standard 

forms formulated by different trade associations and in-

corporation of certain rules formulated by organisations 

such as the ICC. Furthermore, the harmonisation is far 

from complete. In these circumstances, it is common 

for sale contracts and other associated contracts, such 

as the carriage contract or the letter of credit arrange-

ment, to contain clauses in respect of the law that is to 

be applied to the contract and jurisdiction. As part of 

the drive toward harmonising the law relating to the in-

ternational sales, the 1970s witnessed the drafting of 

the Convention on the International Sale of Goods by 

the United Nations Commission of the International 

Trade Law (UNCINTRAL). Although the United 

Kingdom has not ratified it yet, its wide acceptance in 

the world trade and the resulting database of cases make 

                                                           
1 Indira Carr; International Trade Law; 5th edition; 

Routledge; New York; 2014; p. 6 

the study of the Vienna Convention not only academi-

cally interesting, but also relevant and essential in prac-

tical basis.1 [6] 

In global mercantile, particularly in sale of goods, 

one of the most important and dominant roles is de-

voted to the documents relating to those goods. The rea-

son is that the documents characterize the essence of 

goods and even the essence of the commercial process, 

and therefore are served as a major contributing drive 

in trade process. One of those significant documents, 

particularly in international sea-borne commerce, is re-

garded to be the contract and the bill of lading. This is 

true for at least three reasons. Apparently, each term 

under the contract plays its role. But that role will not 

be at the sufficient extent if the underlines existing in 

those terms will be based on ambiguity. The more con-

crete the term, the higher is quality of the reflection for 

the intention of the parties which will, subsequently, 

minimize the risks of getting onto disputes and turning 

to court processes. The same importance is given to the 

certainty of the bill of lading that may from many an-

gles be construed as the integral part of the contract, or 

at least the trade spectrum itself. First, rather than leav-

ing the goods inert in the hold of a ship, traders make 

valuable use of goods in transit by selling documents, 

central role of which is the bill of lading, representing 

the goods. Secondly, the bill of lading plays important 

part in letters of credit. Finally, the bill of lading is itself 

the document that guards the buyer on shipment terms 

against the loss or any caused damage in transit by giv-

ing him a range of legal rights against the carrier.2 [2] 

In other words, bill of lading has vital power in terms 

of the control over the goods. What mainly makes it as 

2 Charles Debatista; Bills of Lading in Export Trade; 3rd 

edition;  Tottel Publsihing; Sussex; 2009; p.25 
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a “controller” of goods is that it is considered as a doc-

ument of title, such that the possession of a bill of lad-

ing is deemed as constructive possession of goods. The 

general idea is based upon the fact that only the holder 

of a document of title is entitled to the possession of the 

goods. According to that, only the lawful holder pos-

sesses the right to claim the goods when they are dis-

charged from the vessel. And by obtaining symbolic 

possession, the transferee appears to obtain the same 

rights as a possessor of the goods themselves would 

possess. Today, the functions of the bill of lading in-

cludes not only one concerning entitlement. In its prim-

itive sense, the bill of lading is also a receipt of goods 

stating mainly the quantity as well as the condition of 

goods received. The third feature of bill of lading is 

based upon that, it in the hands of the shipper, it is con-

strued as evidence of the contract of carriage; however, 

the view of this statement is correct in so far as the 

holder of the bill is the shipper. This is mentioned so 

because on endorsement to a third party (consignee or 

endorsee) in the hands of that exact party, the bill of 

lading is a contract of carriage.3 [6] 

The other essential factor in sea trade is also the 

implied requirement for irrevocable credit. The courts 

presume a requirement needed for an irrevocable credit 

where the contract provides for sale by documentary 

credit. The courts recognise that such credit is more 

than simply a means of paying the price. The dominant 

reason for that statement is that the seller may be rely-

ing on it to finance the transactions. For opening a 

credit, the need of tendering documents, especially the 

clean bill of lading, is required.4 [7] It also is seen as a 

contributing drive for the efficient trade process. Thus, 

one of the main factors in international trade generally 

is the legal control. The central functions for that con-

trol are based upon the accurate documentary bundle, 

where the role is “granted” to a bill of lading. If in such 

contracts or the documents being deemed as equivalent 

to the contracts (such as the bill of lading for sea-related 

trade), the ambiguity leads to some sort of interpreta-

tive chaos, the burden of liability shall be on the initia-

tor of the clauses involving the given uncertainty.  

It has oftentimes been specified that a bill of lading 

may either contain or simply be evidence of the carriage 

contract. In the greater part of cases, the issue of bill of 

lading is generated after the formation of the carriage 

contract. Where a bill is issued after the making of an 

informal antecedent contract, there is some contention 

between the carrier and shipper. 5 [9] In Sewell v Bur-

dick, Lord Bramwell battered the legal terminology 

pointed out in the Bills of Lading Act 1855 in the sense 

of the made expression “Contract contained in the Bill 

of Lading”. The essence of his claim stated that “There 

is no contract in it. It is a receipt for the goods stating 

the terms on which they were delivered to and received 

by the ship and therefore excellent evidence of those 

                                                           
3 Indira Carr; International Trade Law; 5th edition; 

Routledge; New York; 2014; p.167 
4 Paul Todd; Bills of Lading and Banker`s Documentary 

Credits; 4th edition; Informa; London 2007; p.183 
5 Richard Aikens, Richard Lord, Michael Bools, Bills of 

Lading, Informa; London 2010; p.124  
6 (1884) 10 App. Cas. 74 at 105 

terms, but it is not a contract. That has been made be-

fore the bill of lading was given.”6 [10] The solemn 

declaration such that the bill of lading between the car-

rier and shipper does not contain any contract of car-

riage, must be contrasted and compared with others 

which refer to the bill of lading as the contract of car-

riage, or to the contract of carriage contained in the bill 

of lading. Those phrases generally go over in the con-

tractual relationship scope which is said to "develop" 

on the exchange of the bill between the carrier and a 

transferee who, accordingly, acquires specific rights 

against, and may get to be obligated to, the carrier in 

concordance with the carriage contract. 7 [5] 

The issue here is that the bill of lading is consid-

ered as a contract of carriage between those parties; that 

means it is not mere evidence of its terms; or that it is 

likely the main and the only evidence8 [4] of the con-

tract existed between them; or that the contract between 

them comprises only the terms of the bill. In this way, 

in the hands of the purchaser, the bill of lading will un-

der usual conditions be construed as a carriage contract; 

and its terms will "preponderate" over the terms made 

in any prior contractual agreements relating to the car-

riage of the cargo - made between the shipowner and 

the shipper, or one who acts on the shipper`s behalf. 9 

[2]  

It is prioritizable to state that the doctrine of con-

tra-proferentem adds substantive responsibility on 

framer. Here comes out the essence of theories of in-

tention and expression. Surely, the contractual interpre-

tation arises when a down-deep gap arises between the 

line of what parties intends and what parties write down 

in the contract as reflection of intent. The first criteria 

to evaluate such may be rooted to the biblical doctrine 

of free will. In other words, the parties first give birth 

to their intention, which then proceed with evolution 

from mere will to expressed reflection. During such 

evolution process, the importance relates to external ex-

pression within the framework of such intention which 

will upmost exclude the communicated ambiguity. The 

parties shall determine each clause to the contract or the 

document equivalent to the contract as understandable 

and exactly perceptive in the correct manner. If this 

does not happen, the ambiguity components arise and 

the interpretational space may be amounted to dis-

torted. Getting across this, the party that promoted the 

clause resulted in such misunderstanding grounded 

with uncertainty shall in the eyes of courts be the one 

with responsibility with a potential to grow into liabil-

ity, including but not limited to one claiming equitable 

reimbursement of expenses/costs incurred by the inno-

cent party as a result of such uncertainty, which, on its 

turn, may be qualified as one derived from the fault (ei-

ther direct or indirect) caused by the other party. In in-

ternational trade over sea, the same importance applies 

to the bill of lading where the main terms are reflected. 

7 Guenter Treitel; Carver on Bill of lading, 3rd edition; 

Sweet & Maxwell; London; 2012; p. 102-103  
8 George Kallis (Manufacturers) Ltd v Success Insurance 

Ltd [1985] 2 Llyod`s Rep. 8 at 11 
9 Charles Debatista; Bills of Lading in Export Trade; 3rd 

edition;  Tottel Publsihing; Sussex; 2009; p.152 
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However, the accompanying contract enumerating 

broader scope of terms and conditions are also essential 

to avoid of non-regulated and non-agreed cases or situ-

ations that may potentially arise within the whole pro-

cess of trade. One of the worst outcomes of ambiguity 

is that there might arise an intellectual battle by and be-

tween the parties where each may interpret the uncer-

tainty with its own baggage and mental reservoir. This 

can result in interpretational absurdism. While if the 

party who insists on clause specification onto the con-

tract prior knows that it shall incur the burden of liabil-

ity for the essence of the clause generated, the ambigu-

ity volume will be overall minimized. It shall be noted 

that accurate construction of information and related 

clauses in the bill of lading as an equivalent document 

to the contract in international trade over sea is highly 

important for many reasons; inter alia, for the reason 

that the bill of lading incurs the status of a document of 

title. “Negotiable” bills of lading were begotten in sea 

trade for the reason that voyages were generally lengthy 

and slow. And thence, the cargo owners felt the neces-

sity of “stronger” document that will be deemed to be a 

document of title with an eye to raise credit for interna-

tional sales or to take advantage of a chance to sell the 

goods in transit. The transfer of a bill of lading is capa-

ble of transferring to the transferee the symbolic pos-

session of the goods. It is the type of capacity that 

makes a distinguish in power between the bill of lading 

and other documents which contain or evidence con-

tracts of carriage; and other documents which operating 

as a receipt of goods. 10 [5] The delivery of the bill of 

lading functions by way of “symbolical delivery” of the 

goods referred to in it;11 [1] and such kind of feature of 

a bill of lading that provides its holder symbolic pos-

session of the goods derives from three influential fac-

tors: 12 [9] 

Firstly, the bill of lading holds a very consequen-

tial and significant undertaking by the carrier that is the 

delivery of the cargo only to its “holder”. The bill pro-

vides adequate control over the goods for its holder 

given the same legal rights as a person with actual cus-

tody of the goods. Furthermore, it evidences the car-

rier`s intention not to meddle with the presenter of the 

bill`s ability to get actual custody of the goods on arri-

val. 

Secondly, the transfer of the bill gives birth to such 

presumption that the transferor no longer intends to im-

plement any actions of supervision relating to the 

cargo; or to interfere with the transferee`s capacity for 

obtaining rights regarding the actual possession on 

them. 

Thirdly, the transfer of the bill of lading brings up 

a counter presumption, namely, the transferee intends 

to implement proper control over the goods and to ex-

clude others from doing so. 

For this point, Sir Frederick Pollock gives an ex-

planation in terms of the meaning of the capacity of 

bills of lading to grant their lawful holders symbolic 

possession of goods, in the following manner:  

“The key [and the bill of lading] is not a symbol in 

the sense of representing the goods, but the delivery of 

the key [and of a bill of lading] gives the transferee a 

power over the goods which he had not before, and at 

the same time is an emphatic declaration (which being 

by manual act, instead of words, may be called sym-

bolic) that the transferor intends no longer to meddle 

with the goods.”13 [3] 

Conclusion  

The contra proferentem maxim is an aftereffect of 

the principle of good faith giving out the concept of that 

a party should not be able to misuse or misapply its po-

sition as the drafter by perceptively unscreening into 

the contractual content a clause over which the other 

party to the contract reasonably had no opportunity to 

negotiate, agree or oppose. Especially, in the interna-

tional trade over sea this doctrinal principle shall not be 

deemed as a means of contradiction to the principle of 

interpretation according to common intent, but shall be 

fairly considered as an instrument of its implementation 

with a purpose of maintain the legal reasonableness in-

clusive the aspect of extreme fairness in the view-field 

of adopted legitimacy. The examination of the rule in a 

broader sense can be applicable also as a cognitively 

protective legal ideology resulting in multivolume 

comprehension.  
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